
JOSEPH J. HEATH
ONONDAGA NATION GENERAL COUNSEL

716 EAST WASHINGTON STREET
SUITE 104

SYRACUSE, NEW YORK 13210-1502
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Facsimile
315-475-2465

January 11, 2013

Attn: Draft HVHF Regulations Comments

New York State Department of Environmental Conservation

625 Broadway

Albany, NY 12233-6510

RE: NYSDEC PROPOSED NEW AND REVISED REGULATIONS

REGARDING HIGH VOLUME HYDROFRACTURING

Dear Sir or Madam:

I am writing on behalf of the Onondaga Nation, for whom I am General Counsel, to

express the following concerns about the proposed regulations regarding high volume

hydraulic fracturing.  These regulations appear to have been hastily compiled and contain

multiple internal inconsistencies that are beyond the scope of these comments, which are

limited to the broad shortcomings of the regulations.   Please be advised that by commenting

on this document, the Onondaga Nation has called attention only to the most serious

shortcomings of these regulations to ensure that the Nation’s interests and treaty rights are

fully protected in the event that New York State takes the unwise step of allowing this

destructive practice.  

These comments do not imply any form of support for New York State’s regulation

of this process, nor for the drilling itself and are not to be interpreted to abrogate or

compromise the Nation’s right to use every means to challenge these destructive activities.

 

Further, these comments are made on behalf of the Nation, on a government-to-

government basis and not as part of the public comment process.   As the Department knows,

its own policies require consultation with the Nation, and I would remind you that despite

our several meetings and our two prior lengthy and substantive comment letters to DEC, in

December of 2009 and in January of last year, we have not received a satisfactory response

on the issues that we have repeatedly raised, about inadequate protection of the Nation’s

drinking water system, the inability of the DEC to protect unmarked graves and sacred sites,
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under the proposed sGEIS process and the failure to adhere to treaty protections.

FRACKING SHOULD NOT BE PERMITTED; THE STATE SHOULD BAN IT:

The Onondaga Nation and the other nations of the Haudenosaunee Confederacy are

fundamentally opposed to any high-volume, slick-water, horizontal, hydraulic fracturing

anywhere in their original territories.  This opposition has been clearly stated in previous

letters to the Department about fracking and in our numerous meetings with DEC

Commissioners and staff.   

It is ironic that the DEC, whose title claims that the agency is dedicated to

environmental conservation is even contemplating permitting fracking in the state.   We

should not be switching from one fossil fuel to another, while the reality of climate change

continues to cost the state billions of dollars in destruction each year.  The gas that was

created 1000s of feet below the surface 350 million years ago, should remain there.

New York should be devoting all this time, resources and money to dedicating itself

to be the leading state in the nation for the development of alternative energy generation.

Everyone knows this and acknowledges climate change, caused by the continue burning of

fossil fuels.  No set of regulations, that permits fracking, will adequately protect New York’s

citizens and our wells, its lakes, it aquifers, it wine industry, or its farms, particularly with

the lack of adequate staffing within your agency.  

By submitting this comment letter on behalf of the nation, I do not want this

fundamental opposition to fracking to be obscured or forgotten.

NEW YORK STATE SHOULD FOLLOW ITS OWN LAWS:

The Onondaga Nation is the Central Fire of the Haudenosaunee Confederacy, which

is composed of the Mohawk, Oneida, Onondaga, Cayuga, Seneca and Tuscarora Nations.

One of the earliest treaties between European settlers and the Haudenosaunee Confederacy

is known as the Guswenta, or Two Row Wampum.  The belt memorializing this agreement

is two purple rows running along side each other representing two boats. In one, is the canoe

with their way of life, laws and people. In the other is your ship with your laws, religion, and

people in it. The vessels will travel side by side down the river of life; and  each will respect

the ways of each other and will not interfere with the other. 

Together the two cultures, governments and societies will travel in Friendship, Peace,

Forever as long as the grass is green, as long as the water runs downhill, as long as the sun
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rises in the east and sets in the west and as long as our Mother Earth will last.  The

Haudenosaunee see this as a living treaty--as a way that has been established for our people

to live together in peace; with each nation will respecting the ways of the other as meetings

become necessary to discuss solutions to the issues that come before us. 

A key aspect of the Guswenta is that each of the parties will respect and abide by their

own laws within their own government system. It appears that in an effort to placate industry

interests which are urging haste in adopting these regulations, New York State has failed to

follow its own laws. Specifically, New York State has not yet completed the environmental

review required by the State Environmental Quality Review Act, E.C.L. Article 8, and does

not appear to be on track to complete that review before the deadline for finalizing the draft

regulations.

 Under SEQRA, state agencies are required to develop an Environmental Impact

Statement for all actions that may have significant adverse environmental impacts. E.C.L.

Sec 8-0109(2). Actions are specifically defined to include development of regulations, policy

and guidance. E.C.L. Sec. 8-0105(4). In 2009, the New York State Department of

Conservation ("NYSDEC") issued a Draft Supplemental Generic Environmental Impact

Statement ("SGEIS"), which evaluated the environmental impacts of high volume

hydrofracking. Based on public comments received, NYSDEC issued a Revised Draft SGEIS

in September 2011 and explicitly characterized this document as satisfying SEQRA

requirements for both "the issuance of permits" for high-volume hydrofracking and the

"enactment of revisions or additions to the Department's regulations relating to high-volume

hydrofracking." (Revised Draft SGEIS 2011 at p. 2-2). 

 The purpose of environmental review under SEQRA is to enable the State of New

York to consider the environmental impacts of its potential actions, to identify options for

eliminating or mitigating those impacts, and to give the public an opportunity to comment

on the agency’s conclusions before any action is taken. When state agencies choose to take

an action that has been the subject of an environmental impact statement, they must make

an explicit finding that SEQRA obligations have been met and that identified adverse

environmental effects have been minimized or avoided to the maximum practical extent.

E.C.L. Sec. 8-0109(7). Until the Revised Draft SGEIS is finalized, NYSDEC cannot claim

to have complete information about the environmental impacts of its proposed regulations

or about potential mitigation measures and cannot make this required statement. 

However, there appears little likelihood that the Revised Draft SGEIS will be

completed in the limited time frame for finalizing these draft regulations. NYSDEC itself has

acknowledged this fact, noting that the "final" regulations would be "adjusted in accordance
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with the health and safety requirements" of the Final Revised SGEIS or even jettisoned

completely if the Final Revised SGEIS determines that high-volume hydrofracking cannot

be done safely in the State. (DEC High Volume Hydraulic Fracturing Proposed Regulations,

www.dec.ny.gov/regulations/77353.html.) Issuing "final" regulations based on the tentative

and evolving environmental assessment contained in the Draft Revised SGEIS is inconsistent

with SEQRA. Without a final Revised SGEIS, NYSDEC cannot meet its SEQRA obligations

with respect to the HVHF regulations. 

 Even if issuing regulations prior to finalizing the Revised SGEIS were not a direct

violation of SEQRA, it would be inappropriate and inconsistent with the purposes of this

law. In adopting SEQRA the Legislature stated its intent “that all agencies conduct their

affairs with an awareness that they are stewards of the air, water, land and living resources,

and that they have an obligation to protect the environment for the use and enjoyment of this

and all future generations.” ECL 8-0103. 

The procedural complexity and sleight of hand the NYSDEC has used to conflate the

environmental review process with the process of adopting substantive regulations on the

practice of high volume hydraulic fracturing falls far short of the legislature’s vision of

“stewardship.” The Onondaga Nation urges New York State to follow its own laws and

policies and take a meaningful, critical hard look at the environmental impacts of high

volume hydraulic fracturing prior to issuing any regulations related to this process."

THE REGULATIONS DO NOT PROVIDE FOR ADEQUATE CONSULTATION

WITH INDIAN NATIONS AND DO NOT FOLLOW NYSDEC POLICY ON

CONSULTATION CP-42:
 

The most significant shortcoming of the regulations is the cavalier way the NYSDEC

treats its obligation to consult with Native Nations.   An example of a simple change that

would improve the regulations would be to give Native Nations parallel treatment with local

governments, and provide that Nations must receive at a minimum the same notification.  For

example, Section 554.2 should be amended to include notice not only to the County in which

the well is located but also to any Native Nation within 25 miles of the proposed well.  

However, the most serious shortcoming of the regulations in this regard is exemplified

by the subsection 560.3(e)(4) which requires the Department to provide a Nation with the

applicant’s name, well name, number and location coordinates of any well pad proposed to

be located within one mile of the Nation’s territory “for the purpose of initiating

http://www.dec.ny.gov/regulations/77353.html
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As opposed to actually complete?  Presumably the Department already has standards for1

determining whether an application is complete that are not enhanced by the vague qualifier
“functionally”.

consultation.”  This vague requirement falls far short of the measured consultation

contemplated by the DEC’s Policy on Contact, Cooperation and Consultation with Indian

Nations, CP-42. 

CP-42 provides that Department staff will consult on a government-to-government

basis with Indian Nations on environmental and cultural resource issues of mutual concern.

The policy further provides that good faith efforts should be undertaken to involve Indian

Nations prior to any action or decision being taken.  The draft regulation at 560.3(e)(4) is

silent on who should initiate consultation with whom or for what purpose, and as a result

makes it extremely unlikely that consultation will effectively occur in light of the time frames

for action on these applications.  

The regulations at 560.3(e)(2) require the Department to determine whether the

application is “functionally complete”  within10 business days of submission.  The1

regulation at 560.3(e)(5) further goes on to specify a 15 day public notice period on the draft

permit, and at 560.3(e)(8) contemplates at most the need for a supplemental Environmental

Impact Statement (never acknowledging the possibility that a full EIS might be required) and

in that case concedes that the State Environmental Quality Review Act process and

procedures would govern time frames for action.  

These provisions suggest that the Department does not in fact contemplate giving

substantive scrutiny to these permit applications, or engaging in meaningful predecisional

consultation, but rather intends to issue the permits post-haste.  In no event do these time

frames offer any possibility of meaningful consultation prior to decision on the applications.

Providing for only 15 days for the public to review and comment on these complex

applications and their site specific environmental and archeological impacts is far too short,.

THE REGULATIONS FAIL TO ADEQUATELY PROTECT CULTURAL AND

ARCHEOLOGICAL RESOURCES:

The Onondaga Nation has consistently raised the concern that the slipshod procedures

for reviewing and issuing these permits will result in damage to cultural and archeological

resources.  The provisions of the regulations addressing HVHF general permits, at 750-

3.11(f)(4) make an effort in this direction by making ineligible for general permits those

HVHF operations that adversely affect a property that is listed or eligible for listing on the
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State or National Register of Historic Places.  However,  this well intentioned language falls

far short in that it is too vague as to which properties would be excluded and it fails to

provide for consultation with Indian Nations about the impact of the proposed activity on the

cultural resources located on that property.  

The most effective way to identify and prevent damage to sensitive archeological and

cultural resources to the admittedly limited extent possible under New York State law, is to

1) identify the location of the proposed ground disturbing activity with respect to know sites

of archeological and cultural sensitivity; and 2) to then engage in consultation with the Indian

Nations in whose aboriginal territory the activity is proposed to occur.  Every ground

disturbing activity permitted by the Department has the potential to destroy sensitive

archeological and cultural resources.  Effective consultation is obviously impossible if the

applicant is not required to identify the potential for these resources in conjunction with its

permit applications. 

We propose that the language in 750-3.11(f)(4) be revised to read: “HVHF activities

that are located within the Archeological Sensitivity Buffers established by the State Historic

Preservation Office at or 0.5 miles of a property that is listed  or eligible for listing on the

State or National Register of Historic Places (Note: includes Archeological sites), unless

there has been adequate consultation with all interested Indian Nations and local

governments and the Office of Parks, Recreation and Historic Preservation and all parties

have agreed there will be no adverse impacts on such property or there are written

agreements in place between the applicant and the interested Indian Nations, local

governments, and NYS Office of Parks, Recreation and Historic Preservation.”

There is a very real and practical concern with the Department’s ability under the

draft regulations to identify and protect properties with sensitive archeological and cultural

resources.  For example, the Department is requiring a substantial amount of information to

be provided on the plats and maps that are included with the permit applications, see

560.3(b) and ©,  but nowhere has it required that information about known archeological and

cultural resources be provided.  Therefore the requirements for applications at 560.3(b) and

© and 750-3.6 should be revised to include the following language: “The owner or operator

shall include with its application a map identifying the location of the proposed activity

relative to any area mapped within the Archeological Sensitivity Zones established by the

State Historic Preservation Office and to any property that is listed  or eligible for listing on

the State or National Register of Historic Places.”   
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THE REGULATIONS FAIL TO ADEQUATELY DEFINE AND PROTECT

“PRINCIPAL” AQUIFERS:

The regulations at 560.2 (20) and (21) and 750-3.2(b)(37) (I) and (ii) import

definitions from T.O.G.S. 2.1.3 for the terms “primary aquifer” and “principal aquifer”.

These terms are of tremendous significance and concern to the Nation, because they present

the one possible actual protection to the Nation’s water supply in this convoluted quasi-

regulatory process since the Nation’s water supply reportedly is within the definition of a

“principal aquifer”.  However, the Department has failed to adequately constrain this

definition temporally,  this terms thus leaving these important resources unprotected.  Indeed,

this shortcoming plagues these regulations, as the Department appears to have confused and

conflated regulations, which are required by the State Administrative Procedures Act to be

adopted with full notice and comment and administrative review, with guidance which

because it has less legal force and significance has not only less public review associated

with it, but also can be drafted with less precision.  

Here, the proposed regulatory definition of “primary aquifer” is one “presently being

utilized as a source of water for a major municipal supply system.”  The NYS Department

of Health has mapped 18 of these primary aquifers to date according to NYS DEC’s website,

and presumably these 18 would be the aquifers associated with this definition which would

most likely be read to mean an aquifer being used as a source of water for a major municipal

supply system as of the date of enactment of these regulations.  

In contrast, however, “principal aquifer” is defined as a productive or potentially

productive water supply which is not “intensively used” by a “major municipal system” “at

the present time”.  Here, the vagueness of each of the quoted phrases creates a substantial

weakness in this definition.  NYS DEC’s website states that not all principal aquifers have

been mapped to date. At best, then, this definition could be read to protect only those aquifer

that have been mapped on the date of adoption of these regulations.  However, this regulation

could allow a stakeholder to assert that an unmapped aquifer as of the date of enactment of

the regulations could still qualify for protection if it were able to demonstrate that it met the

vague qualifications in the definition.  This uncertainty would be better corrected with more

specific language in the regulation.  

THE REGULATIONS ARE SLOPPILY DRAFTED AND POORLY CONCEIVED:

The Onondaga Nation has confined its review of these regulations to the high level,

concerns appropriately raised by one government to another.  It is not for the Nation to tell

New York State how to conduct its affairs. However, it does not escape our notice that these
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regulations contain multiple internal inconsistencies, vague terms, and provisions which will

likely give rise to litigation and confuse the implementation of any environmental protection

intended to be achieved by their adoption.  

Water is a sacred resource upon which life depends.  Our abundant fresh surface and

groundwater resources must not be taken for granted.  As you consider your actions on these

proposed regulations, we urge you to look critically at the comments submitted by your

citizens and correct the drafting errors in this document.

HIGH VOLUME HYDRAULIC FRACTURING SHOULD NOT BE PERMITTED IN

NEW YORK STATE:

The Onondaga Nation, like the other Nations of the Haudenosaunee Confederacy has

consistently spoken out against the practice of high volume hydraulic fracturing.  The

Haudenosaunee Environmental Taskforce’s 2010 Statement states: “The Haudenosaunee will

not allow hydrofracking on or near their aboriginal territory, and calls on the Government

of New York State to similarly ban hydrofracking and other unconventional gas drilling

methods within New York State.  If New York State Government allows this to happen, and

hydrofracking impacts our environment, then DEC will be held accountable.” 

Sincerely,

Joseph J. Heath
Joseph J. Heath

cc:      Onondaga Nation Council of Chiefs

Haudenosaunee Environmental Task Force
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