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June 2, 2010

Richard W. Breslin

County Attomey

Chenange County Attorney’s Office
Chenango County Office Building

5 Court Street

Norwich, NY 13815

RE: Natural Gas .Leasing of Subsurface Rights beneath Municipal Parkland
' Deeu- M, Breslin: |

Y am writing on behalf of Commissioner Carol Ash with regard to your letter dated Apiil
16,2010, In your Jétter, you raise questions concerning whether the leasing by a
municipality of subsurface oil and gas rights beneath municipally ovwmed patldands

+ constitutes an alienation requiring prior enactment of state legislation, In partienlar, you

- discuss whether a lease providing for directional drilling from adjacent properties, which
would not have any surface impacts within a park, constitutes municipal parkland
alienation. Based on my analysis, I offer the following on behalf of the Office ofParka,
Recreation, and Historic Preservation ("State Parks™).

~ You suggest that the Court of Appeals case in Friends of Van Cortland Parkv. sz:v of
. New York, 95 N.Y.2d 623 is applicable. However, the Court'of Appeals in that case
specifically chose not to address whether non-parl activities that would take place
completely beneath parlcland with no surface dasturbance, riseto the level of an
almnauon

To our lmowlcdge there have not been any court rulings in New York State that
© definitively sPcak to the guestion of whether entering into an oil and ges lease, in the case
where there is no surface disturbance of parkland, constitutes municipal parkland
. alienation, With that in mind, it is difficult to predict how a Court would mle shoulda -
case concerning directional drilling under municipal parkland come before it. ‘
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However, generally speaking, real property law holds that land carries with it a bundle of
Tights, inélading not only-that which is on the surface, but that which is beneath and |
above the surface as well. See, e.g., Lupov. Town of Huron, 799 N/Y.5.2d 405, 410

- (Sup. Ct. Wayne Co. 2005) (propeity rights include not only “the ground or soil, but

* every thing which is attached to the earth, whetheér by the course of nature, as frees,

herbage, and water, or by the hand of man, as houses and other buildings; and which has
an indefinite extent, upwards as well as downwards, so ag to include every thing -
terrestrial, under it or over it.” (quoting 3 James Kent, Commentaries on American Daw, . -
1¢t Ed. 1828 at 321)). This would suggest that any resources removed from pakland, .
whether on the surface or beneath, are also held in trust for the People of the State.

. Accordingly, just as 2 municipality can't sell its parkland, it could be argued that a

 municipality canmot sell the resources beneath the parkland without first obtaining
permission from the Legislature. ’ ' : '

“With regard to the separate pipeline easement question you raise, once again, the Court 6f .
Appeals case of Friends of Van Cortland Park should be congidered. Unfortunately, -

- once again the Court chose not to directly address the question of whether the placement -
of a utility completely underground with the surface restored and used as parkland
constituted an’ alienation. However, we note that the New York State Legislature

~ toutincly passes bills that address underground. easémients for utilities such as water and
sewer, These bills require that the surface of the lands be restored and continue to be
used for park purposes, and that the proceeds of the fair market value Jease be dédicated |
toward either-the acquisition of additional patkland and/or capital improvements o '

* existing park and recreation facilities. : :

‘Tt is the position 'of State Parks that, absent clear judicial guidance, & founicipality should - .
. sectre enactment of a municipal parkland alienation bill by the state Legislature prior to
, selling, leasing, or otherwise conveying an interest in any of'the resources on or benesath-
rmunicipal parkland, including subsurface oil and gas resources. Further, State Parks
believes that such legislation should require that the proceeds of any sele of leasing of
subsurface oil and gas rights be used for capital improvements to existing municipal- .
parks and/or for the acquisition of additional nninicipal patklend. This wounld maintain
the public trust that exists in the property, and would safeguard the municipality from the
. risk of future litigation. clatming that it hed alienated parkland without prior legislative -
approval. - ‘ : - . C a

T have enclosed a copy of our publication The Handbook on the Alienation and
- Conversion of Municipal Parklond, While this publication does not directly address your
question, it does provide an abundance of useful infonmation concerning the subject
- generally. Because this issue is one that will likely be coming up with some regularity,
the next version of the Handbook, which is currently being drafted, will discuss these.
1881268, : ' : . L R :
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Should you'have any further questions concerning this issve, pledse feel free to contact -
-me at (518) 474-4410. ' o - L :

'Sincerely‘, . '
Jeffrey A. Meyers o
Associate Attorney
Co: AndyBeers -

' Brik Kulleseid

Enclosure: Hancbook on the Alieniation and Conversion af Municipal Parkland .
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